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KATHRYN M. KENEALLY
Assistant Attorney General

CHARLES M. DUFFY
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 683
Ben Franklin Station
Washington, D.C.  20044-0683
Telephone: (202) 307-6406
Email: charles.m.duffy@usdoj.gov 
Western.taxcivil@usdoj.gov
Attorneys for the United States of America

ANN SCHEEL
Acting United States Attorney
District of Arizona
Of Counsel

Attorneys for the United States of America

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

UNITED STATES OF AMERICA,

Plaintiffs,

v.

JAMES LESLIE READING, CLARE L. 
READING, FOX GROUP TRUST,
MIDFIRST BANK, CHASE, FINANCIAL
LEGAL SERVICES, STATE OF ARIZONA 

Defendants.

Civ. No.  11-0698-PHX-FJM

DECLARATION OF CHARLES DUFFY     

 I, Charles M. Duffy, declare as follows:

1. I am a trial attorney with the Tax Division of the United States Department of Justice

and I have primary responsibility for representing the United States in the above-referenced case. 

2. The documents attached hereto as Exhibits A and B are true and correct partial copies

of documents that were printed from the Court’s electronic filing system in case numbers 06–0061

and 06-0059.  
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3. The documents attached hereto as Exhibits E and F are true and correct partial copies

of documents that were printed from the electronic filing system of the United States District Court

for the District of Columbia in case number 06–1873.  

4. The documents attached hereto as Exhibits C, G, H, I, J, K and L are true and correct

partial copies of documents from the administrative files of the Internal Revenue Service (“IRS”) or

other documents that the IRS sent to the United States Department of Justice Tax Division regarding

the instant case.   

5. The documents attached hereto as Exhibit O is a true and correct copy of the IRS’s

Form 4340, Certificates of Assessments, Payments and Other Specified Matters that the IRS sent to

the Tax Division and that relate to the 1995 tax year of James L. Reading.    

6. The documents attached hereto as Exhibits M and N are true and correct copies of e-

mails that were sent between counsel in this matter.  

7. The documents attached hereto as Exhibit D are true and correct copies of documents

produced by third party Pilot Catastrophe Services, Inc. in this case.

I HEREBY DECLARE under penalty of perjury that the foregoing is true and correct to the

best of my knowledge.

DATED this   10th   day of April, 2012.

  

/s/ Charles M. Duffy       
CHARLES M. DUFFY
Trial Attorney, Tax Division
U.S. Department of Justice
Attorneys for the United States of America
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 10th day of April, 2012, I served the foregoing through 

the Court’s electronic filing system:  

           ROBERT P. VENTRELLA
Assistant Attorney General
1275 West Washington Street
Phoenix, Arizona 85007-2926

PAUL M. LEVINE, ESQUIRE
LAKSHMI JAGANNATH, ESQUIRE
McCarthy, Holthus, Levine Law Firm
8502 E. Via de Ventura, Suite 200
Scottsdale, Arizona 85258

TOMMY K. CRYER
Attorney at Law
7330 Fern Avenue
Shreveport, Louisiana 71105

 /s/ Charles M. Duffy                        
Charles M. Duffy
Trial Attorney, Tax Division
U.S. Department of Justice
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1/ In addition to seeking relief under 28 U.S.C. § 2410, plaintiffs assert
jurisdiction under 28 U.S.C. §§ 1331 (federal question), 1332 (diversity of citizenship),
1340 (Internal Revenue), 1346 (United States defendants), 1367 (supplemental
jurisdiction), 3002(15)(A) (United States federal corporation), 1651 & 1658 (All Writs
Act); 5 U.S.C.  § 702 (Administrative Procedures Act); and Fed.R.Civ.P. 57, 65; and “the
broad equitable powers of this Court.”  None of these statutes provides this Court with
jurisdiction.  See, e.g., Holt v. Davidson, 441 F.Supp.2d 92, 96-97 (D.D.C. 2006). 

Plaintiffs also assert various constitutional claims.  Plaintiffs claim that the
seizure of the pickup truck violated their rights under the First, Fourth, Fifth, Sixth,
Ninth, Thirteenth, Fourteenth and Sixteenth Amendments of the United States
Constitution.  Plaintiffs have no cause of action on constitutional grounds.  A
government official may be sued in his/her individual capacity for violation of an
individual’s constitutional rights.  Bivens v. Six Unknown Named Agents of the Federal
Bureau of Narcotics, 403 U.S. 388, 397 (1971).  But such officials are entitled to immunity if
their “conduct does not violate clearly established statutory or constitutional rights of
which a reasonable person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818
(1982); Mitchell v. Forsyth, 472 U.S. 511, 528 (1985) (officials are immune unless “the law
clearly proscribed the actions.”).  Here, plaintiffs allege that the individual defendants
issued a levy and a notice of seizure and seized his pickup truck.  These acts were not

IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

CLARE L. READING and )
JAMES L. READING )

)
Plaintiffs, )

)
v. ) No:  1:06-cv-01873-RMU

)
UNITED STATES, et al.     )

)
Defendants. )

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS 

This is a civil action in which plaintiffs allege that the Internal Revenue Service 

illegally seized their pickup truck.  Plaintiffs seek relief under 28 U.S.C. § 2410 to quiet

title to the truck,1/ damages, and injunctive and declaratory relief.
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proscribed by law; they were authorized by the Internal Revenue Code.  See 26 U.S.C. 
§§6335-6339.  In addition, the plaintiffs cannot maintain a Bivens-type cause of action
where, as here, the action pertains to the assessment and/or collection of federal taxes. 
See, e.g., Judicial Watch, Inc. v. Rossotti, 317F.3d 401, 408-413 (4  Cir. 2003) (declining toth

extend Bivens to tax audit).  Therefore, plaintiffs’ constitutional claims must fail.

2211614.1 2

QUESTIONS PRESENTED

1.  Plaintiffs attempted to serve initial process on the defendants by having Clare

L. Reading send copies of the complaint and summons to the individual defendants and

the United States by certified mail.  Fed.R.Civ.P. 4(i) requires that United States officers

or employees must be served by personal service and Fed.R.Civ.P. 4(c) requires that 

service be effected by a non-party.  Should the Court dismiss plaintiffs’ complaint for

failure to properly serve the defendants?

2.  Plaintiffs allege that the individually-named Internal Revenue Service

employees took certain actions in their official capacity while assessing and collecting

federal taxes.  Claims against such employees in their official capacity is a suit against

the United States.  Should the Court dismiss the individual defendants and substitute

the United States as the proper party defendant?

3.  Plaintiffs seek damages for the alleged “illegal” seizure of their pickup truck,

injunctive and declaratory relief, and the return of the truck.  Plaintiffs have not alleged

that they filed a claim for damages, or that they come within any exception to the Anti-

Injunction Act or the Declaratory Judgment Act, and they have not admitted they owe

Case 1:06-cv-01873-RMU   Document 7    Filed 02/16/07   Page 3 of 13Case 2:11-cv-00698-FJM   Document 46-6   Filed 04/10/12   Page 2 of 8



2/ The specific declaratory relief plaintiffs seek is an order declaring that they
“are not statutory citizens, persons, entities or like statutory creatures . . . who do not
enjoy the protections of the Constitution;” that their labor is a property right protected
by the Constitution; that defendants are bound by the Constitution; that the internal
revenue laws are subject to Supreme Court precedent; that the defendants are bound by
Acts of Congress; and that the plaintiffs are protected by the Fourteenth Amendment. 
(See Compl. p. 37, ¶¶ d, f, g, h, i, and j, respectively.)  Plaintiff’s request for declaratory
relief is barred by the Declaratory Judgment Act.  28 U.S.C. § 2201. 

2211614.1 3

taxes, thus barring them from maintaining a quiet title action.  Should the Court dismiss

plaintiffs’ complaint on these grounds?

STATEMENT

1.  Introduction & background.  Plaintiffs, Clare L. Reading and James L.

Reading, filed this complaint on November 1, 2006.  On November 27, 2006, plaintiffs

filed returns of service showing that “Clare L. Reading” served the United States

Attorney for District of Columbia, the United States Attorney General, Ann Taylor, Paul

Chase, Cindy Mason and Bob Carey by certified mail on November 7, 2006.  (See

PACER # 2.)

2.  Relief sought in the complaint.  Plaintiffs seek four kinds of relief: 1) damages

of $63,000 for “illegal seizure” of their pickup truck (Compl. at 37, ¶ 3); 2) an injunction

to prevent the defendants from selling the pickup truck and to compel defendants to

release the federal tax lien (Compl. at 36, ¶¶ a, c); 3) declaratory relief (Compl. at 37, ¶¶

d, f-j); 2/ and 4) the return of a pickup truck that the Internal Revenue Service seized

from them on September 22, 2006 (Compl. Compl. at 36, ¶ a).

Case 1:06-cv-01873-RMU   Document 7    Filed 02/16/07   Page 4 of 13Case 2:11-cv-00698-FJM   Document 46-6   Filed 04/10/12   Page 3 of 8
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ARGUMENT

I.

 PLAINTIFF FAILED TO PROPERLY SERVE THE DEFENDANTS

A.  The individual defendants were not personally served.   Rule 4(i), in relevant

part, states that an officer or employee of the United States sued in an individual

capacity must be served by delivering a copy of the summons and complaint to the

individual personally or by leaving copies thereof at the individual’s dwelling or usual

place of abode.  Fed.R.Civ.P. 4(i)(2)(B), 4(e).  Here, each of the individual defendants

was served by certified mail at their general work addresses, in care of the United States

Attorney for the District of Columbia, and in care of the Attorney General.  (See PACER

#2.)  There is no evidence that any defendant was personally served in his or her

individual capacity.  Since this service does not comply with the federal rules, the

individual defendants must be dismissed for plaintiffs’ failure to properly serve them.

B.  Service to all the defendants was ineffective because it was attempted by a

party.  Under Fed. R. Civ. P. 4(c)(2), service of a summons and complaint “may be

effected by any person who is not a party.”  (Emphasis added.)  Conversely, a party to

litigation may not serve the summons and complaint.  Service of initial process by a

party to the action is insufficient service.  See, e.g., Otto v. United States, 2006 WL 2270399,

*2 (D.D.C. 2006) (Rule 4(i) may govern how service may be effected in a suit against the

United States, it does not change Rule 4(c)(2)’s requirements governing who may effect

service”) (citing Bernard v. IRS, 1991 WL 327960, at *3 (N.D. Fl. 1991); Herman v. Comm’r

Case 1:06-cv-01873-RMU   Document 7    Filed 02/16/07   Page 5 of 13Case 2:11-cv-00698-FJM   Document 46-6   Filed 04/10/12   Page 4 of 8
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of Internal Revenue Service, 1990 WL 10023593, at *1 (C.D. Cal. 1990); Perkel v. United

States, 2001 WL 58964, *1 (N.D. Cal. 2001)).  

Under rule 4(i), the United States must be served by:  (1) delivering a copy of the

summons and complaint to the United States attorney for the district in which the

action is brought, or by sending a copy of the summons and complaint by registered or

certified mail addressed to the civil process clerk at the office of the United States

attorney; and (2) by sending a copy of the summons and complaint by registered or

certified mail to the Attorney General of the United States at Washington, D.C.; and (3)

by sending a copy of the summons and complaint by registered or certified mail to the

officer, employee and/or agency of the United States being sued.  Fed. R. Civ. P. 4(i);

Relf v. Gasch, 511 F.2d 804 (D.C. Cir. 1975); Hodge v. Rostker, 501 F.Supp. 332, 332 (D.D.C.

1980).

Failure to properly serve the United States deprives the Court of personal

jurisdiction, leaving the Court with no power to compel an answer or response.  Rabiolo

v. Weinstein, 357 F. 2d 167, 168 (7th Cir. 1966); see also Insurance Corp. of Ireland v. 

Compagnie des Bauxites de Guinee, 456 U.S. 694, 715 n.6 (1982) (Powell, J. concurring).  A

jurisdictional defect of this sort is fatal to maintenance of an action.  Bland v. Britt, 271

F.2d 193 (4th Cir. 1959).  Accordingly, courts routinely dismiss actions when service is

improper.  See Light v. Wolf, 816 F. 2d 746, 750 (D.C. Cir. 1987).  Once a defendant

challenges the sufficiency of service of process, the party alleging adequate service of

process has the burden of proving that such service was proper.  See Myers v. American

Case 1:06-cv-01873-RMU   Document 7    Filed 02/16/07   Page 6 of 13Case 2:11-cv-00698-FJM   Document 46-6   Filed 04/10/12   Page 5 of 8
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Dental Ass'n, 695 F. 2d  716, 725 n.10 (3d Cir. 1982); Familia De Boom v. Arosa Mercantil,

S.A., 629 F. 2d 1134, 1139 (5th Cir. 1980).

  In this case, plaintiffs filed returns of service indicating that Clare L. Reading

herself, served the summons on the Attorney General, the United States Attorney for

the District of Columbia and the individual defendants.  Clare L. Reading is, of course, a

party to this action, and thus cannot properly serve the summons.  Accordingly,

plaintiffs have failed to properly serve the defendants, and their complaint must be

dismissed.

II.

THE UNITED STATES IS THE PROPER PARTY

The United States is the proper party in this action because all the individual

defendants were acting in their official capacity.  A suit against Internal Revenue

Service employees in their official capacity or relating to official tax assessment and

collection duties, is essentially a suit against the United States, and the United States is

the proper party defendant.  Gilbert v. DaGrossa, 756 F.2d 1455, 1458 (9  Cir. 1985); Zindath

v. Johnson, 463 F.Supp.2d 45, 48 (D.D.C. 2006).   In this case, plaintiffs allege that

defendant Agent Paul Chase removed their truck from their home (Compl. ¶ 10); that

defendant Appeals Officer Paul Baker denied their appeal of the seizure (Compl. ¶13);

and that defendants Ann Taylor, Paul Chase, Cindy Mason and Bob Carey issued Form

668-B Levy and Form 2433 Notice of Seizure (Comp. ¶ 18).  These were acts within the

official capacities and duties of these defendants, all the acts related to official tax

Case 1:06-cv-01873-RMU   Document 7    Filed 02/16/07   Page 7 of 13Case 2:11-cv-00698-FJM   Document 46-6   Filed 04/10/12   Page 6 of 8
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In this case, plaintiffs allege that the Internal Revenue Service failed to issue them

a notice of deficiency as required under 26 U.S.C. § 6212, and thus deprived them of an

opportunity to petition the Tax Court.  (Compl. ¶ 25).  But they also insist that the

assessments against them are improper (Compl. ¶¶ 36-48) and that they are not “liable

for any tax imposed under Title 26.”  (Compl. ¶ 41.)  Because plaintiffs are not merely

questioning the legality of the procedures used to enforce a tax lien, but are instead,

challenging the validity of the tax assessments against them, they cannot maintain an

action under section 2410.  See Aqua, 539 F.2d at 939.  Therefore, plaintiffs’ complaint

should be dismissed.

Even if plaintiffs are able to state a claim to quiet title, such action should be

brought in Arizona where they live (Compl. at 1), where the seized property is located

and where all the actions complained of in the complaint occurred.  This Court has the

discretion to either dismiss the case for lack of venue, or “in the interests of justice,” to

transfer it “to any district or division in which it could have been brought.”  28 U.S.C. §

1406(a).  Thus, as an alternative to dismissal, the Court should transfer plaintiffs’ action

to Arizona.

CONCLUSION

Plaintiffs’ complaint should be dismissed because they failed to properly serve

defendants, the Court has no jurisdiction over their claims for damages and for 
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injunctive and declaratory relief, and they have failed to state a claim under 28 U.S.C. §

2410, and in any case, the proper venue for such a suit is in Arizona, where plaintiffs

reside and the property is located.  

DATE: February 16, 2007. Respectfully submitted,

 /s/ Pat S. Genis                                             
PAT S. GENIS, #446244
Trial Attorney, Tax Division
U.S. Department of Justice
Post Office Box 227
Washington, DC  20044
Tel./FAX:  (202) 307-6390/614-6866
Email: pat.genis@usdoj.gov

OF COUNSEL:

JEFFREY A. TAYLOR
United States Attorney
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Duffy, Charles M. (TAX)

From: Duffy, Charles M. (TAX)
Sent: Monday, March 26, 2012 10:53 AM
To: CryerLaw@aol.com
Subject: Reading case (D. Ariz)
Attachments: 1994Return.pdf

 
 
Mr. Cryer, attached is a 1994 return submitted by your clients to the IRS.  
Apparently it was submitted in December, 2008 or thereafter.  The 1993 and 1995 
returns that your clients apparently submitted to the IRS in December, 2008 or 
thereafter were already produced to you (Prod2490‐2494 and 2513‐2515).   
 
Also, I am back in my office today and see that  I received documents based on the 
United States’ subpoenas that were served last week on Pilot Catastrophe and 
Colonial Claims.  I will get the documents produced to you today or tomorrow 
hopefully. 
 
Also, please call me later today to discuss your recent emails.   
 
Thanks, Charles.    
 
From: CryerLaw@aol.com [mailto:CryerLaw@aol.com]  
Sent: Saturday, March 24, 2012 4:39 AM 
Subject: What Chester A. Riley would call a "revolting development". 
 
To all those (that I could think of in my hypoxic condition) of you who have relied on, expected, 
hoped for, worried about or dreaded certain actions on my part this week, I am afraid I have to 
report that all I could squeeze out was a one page letter and a handful of brief, even to the point of 
being terse, emails.   
  
Please forgive this "gang" response, but, having almost no sleep and hardly anything to eat over the 
last five days, I do not have the strength or stamina at this point to respond to each of you 
individually, but I can, with a few rest breaks, provide all of you (bcc'd,of course) with this 
singular explanation. 
  
Some of you are aware, most not, that for the last several months I have been fighting chest 
congestion that seemed to just refuse to break up and go away, although I had tried everything short 
of twirling tasseled pasties.  In recent weeks that congestion has actually been exacerbated to the 
point that even the slightest physical exertion renders me out of wind.  Last weekend that condition 
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continued to worsen to the point that I felt as though I had been shot at and missed . . . and you 
know the rest.  By Monday morning my sinuses joined the battle on the wrong side and began to 
flood.  I was having difficulty breathing to virtually any depth and plagued with what seemed to be 
endless fits of coughing and going through enough tissue to require an environmental impact 
study.  I treated myself with wonder drugs, Mucinex and Alka Selzer Plus, and waited for my sure 
cures to take effect, only to watch my condition deteriorate further to the point that by Wednesday 
evening I could not breath deeply enough to sleep. 
  
When the condition did not improve over Thursday and Thursday night I whipped out my wisdom 
and prudence stick, which many you have felt briskly applied to your back sides on more than a 
few occasions, and decided it might be wise and prudent to call my doctor.  Through some stroke of 
luck in the meantime, however, some of the congestion started breaking up, allowing me to 
improve slightly before my appointment.  I was able to walk into his office on my own steam.  
Ricky worked me in Friday afternoon and we spent much of the afternoon reminiscing and 
ruminating, since our last visit was some ten years ago, while we waited for lab and x-rays.  Neither 
was surprised when the verdict came back guilty of bilateral pneumonia and a second, unexpected 
count, sinus infection.   
  
Ricky said he should run me in but knew I was going to argue with him because the indicators for 
outpatient vs. admission were divided, two flunked, two passed.  So we made a deal.  I got a huge 
shot of some kind of antibiotic and have to consume massive, cone-head-type quantities of both 
prednisone (a steroid) and antibiotics as well as inhale some kind of vapor stuff every few hours.  
When he found out Dee Dee has a nebulizer machine he tacked that on as an additional condition 
for release.  I've never been nebulized before, so asked Dee Dee to be gentle with me.  She said she 
would . . . the first time.  Kinda scary. 
  
But the deal has consequences.  The proximity of the sinus infection to the pneumonia presents a 
risk of what they used to call "galloping consumption", pneumococcal infection with about a two 
hour done to dead term.  If I backtrack even slightly during the weekend or if on Monday I am not 
sufficiently improved to satisfy the good doctor, he's going to order me remanded to the custody of 
a bunch of Nurse Cratchets who will no doubt nebulize me without mercy and rotate, thump and 
vibrate me until my lungs are emptied out and I'm stuttering.  Even if I am not remanded to the 
hospital he says he'll let me know Monday whether I can take the recovery mobile, so the depos in 
Phoenix next week are not out of harm's way until Monday, if then.  The 11th Circuit excerpts are 
going to be a logistical coup, although we will, somehow, get them in there (I have it figured out, 
but need to follow this with the solution). 
  
As energy permits I will be in touch with each of you to let you know how and when I would meet 
your expectations, but those will be spread out over the next few days and based on immediacy of 
deadlines, etc. 
  
Thank you for your patience as I work my way out of this revolting development. 
  
Tom 
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Duffy, Charles M. (TAX)

From: Duffy, Charles M. (TAX)
Sent: Thursday, February 09, 2012 4:26 PM
To: CryerLaw@aol.com
Subject: Reading case

Tom, I will call next week re our discussion about the extension and other matters.  
I am back from Hong Kong and am digging out.  Thanks for your courtesy.  Charles.  
 
Charles M. Duffy 
Trial Attorney, 
U.S. Department of Justice 
      Tax Division 
Washington D.C. 
(202) 307‐6406 
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Duffy, Charles M. (TAX)

From: CryerLaw@aol.com
Sent: Tuesday, February 21, 2012 3:27 PM
To: Duffy, Charles M. (TAX)
Subject: Re: U.S. v. Reading et al., Civ. no 11-698 (D. Ariz)

Well done.  Sign me up for it. 
  
Tom 
  
In a message dated 2/17/2012 3:21:54 P.M. Central Standard Time, Charles.M.Duffy@usdoj.gov 
writes: 

Mr. Cryer,  

Per our recent telephone conversation, please review the enclosed 
Stipulation that would extend the Rule 26(a)(3) disclosure, discovery 
and dispositive motion deadlines by 60 days.  Please note also that I 
should be able to send responses to your written discovery by 
March 2nd. 

Please let  me know if the stipulation is satisfactory and I can type 
your signature on it.  It still needs to be reviewed here and if there 
are any changes I will resend it to you.  I will also see if the other 
parties agree to it. 

Thanks for your courtesy and assistance, Charles. 

<<StipulationReading.pdf>>  

Charles M. Duffy 

Trial Attorney, 

U.S. Department of Justice 

      Tax Division 

Washington D.C. 

(202) 307‐6406 
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